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XJNITED STATES DISTRICT COURT 
FOR THE DISTEIC?r OF COLUMBIA 



WASHINGTON LEGAL FOUNDATION, ) 

2009 Ma&sacbTia^tts Ave.. NW ) 

Wasliingum, DC 20016. ) 

Plaintiff; ) 



V. 



> 

) Caae No. i:06CVOl490 

) 



BCCHAEL O . UEAVITT, in Kia official ) 

capacity as Seci^taiy, US. Departmeiit > 

ofHeal*h.«iad Human Setviceo, ) 

200 Independence Ave., S<W. ) 

Wa shiaBton. DC 2020 1 ) 

and J 

I 

L£!SLIB V. NORWALK, in her of&dal ) 

capacity as Acting Admimstrator, Centers ) 

for Medicaid and Medicare Services, ) 

7500 Sccuritj' Blvd. J 

BaJtimote, MD 21244» ) 

Defendants. ) 

- TWT^ ^» 



nFfiJ^RATi nK OP unsH w. bricKLEY 

I, Ro83 W. Brickley, do hereby declare under penalty of pci]"u3T thAt the 
following ia true to the test of my knowledge, in&rroetioai and belief 

1, My name is Ross W. Brickley. I am a reeident of North Carolina, over 
eighteen (18) years of age, and I am of stiffident competence to make tbis 
declaxatioii. I maie this dedafation upon my perwnal knowledge and in support of 
the Plainti^' Motion for Preliroiiiarily Tnjimction. 

2. I have been a consultant pharmadst fi^ a number of years and am th^ 
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former Preaideot of the American Society of Consultant Pharmadats (ASCP). 
Durmg the implementation of the Medicare Part D prescription drug benefit (Part 
D), T provided consultaiit pharmacy 6ervic»8 to nujmng bomes and their patiente m 
North CaroHaa, South Cdrolina. Virgima, and Kentueliy, 

3. In my esperienoe as a consultant pharmacist, many nursing tome 
patients eligible for Part D benefits have eigmficant prescription drug needa. 

4. I fmd that comparing ai^d analyzing the vaiying formularies and cost- 
sharing obligations of numerous Part D plan^. imd then applying such information 
to the presmption drug n^^ds and financial ahilKy of a given patieirt, is a very 
complex proceee which ooni^ws most of my nuramg home patients and their 
responsible parties (tj-pically family mem bera). 

5. App«>ximately thirty w forty percent (30-40W) of Part D-eUgible 
nursing home patients suffer from dementia and other significant cognitive 
impairments. These patients need coosidcrabk aeeistance with daUy activities and 
maintaining their prescribed drug regimen*. 

6. Many Part D-eligible nursing home patients do not have family 
members or friends who can asmet with financial or health care dedsione, including 
choosing a Part D prescription drug plan that best ineets the pwecription drug 
needs of the individual patient. 

7. Approximately sixty-five percent (85W) of the Part D" eligible nursing 



home patiente for whom I have provided consulting s€rvices are also eligible for 
benefits under a state Medicaid program; these patients are commonly referred to 
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as MTifli-eligible" patients. ^Mi^n tbe Part D program was implemented, aU dual- 
eUgible patients were randomly asiigaed by the Centers for Medicare & Medicaid 



Services (CMS) to a Part D prescription drug plan. Thiu random assignment was 
made irrespective of the prescription dr^g needs of tJie individual patient and 
without consideration of whether drugs then covered by Medicaid would be covered 
under the assigned Part D plati. As a result, many Part Bell&hle patients were 
asBigned to prescription drug plaiXB with very restrictive fomuJaries based upon the 

needs of the patiettt 

8. Especially after the uaneition period reqidring Fart D prescription 



drug plan* to provide ccverage for non-formuliiTy drugs ended on March 31, 2006, 



' I + 



many nosing home patients no longer had Part D coverage for the piescnption 
drugs th^t were pre^rihed to them and which had pr.vioiJaly been covered under 
Medicaid. I have heard numerous grievances from the financially -responsible 
parties or family members of s.>ch patients who receive invoices for prescription 
drugs because they are not covered by the assigned Part D plan, hut which were 
previously covered under Medicaid. The most common complaint asserted is that 
these persons thought that the patienf e pre^criptioiw drug» would continue to be 
d Cr:^, by Medicaid) and that, had these persons been able to obtain reasoned 
put from the nursing home staff; physidanit, and pharmacists as to which Part D 
plan was best suited for the patient's needs, they would have select&d a more 
appropriate Part D plan. 



oovere 



m 
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9. My Tinderstanding of the CMS Part D Marketing Guidance and CMS 
aursing home siarvey guidance m that I am not permitted to "steei^ patients or tteir 
j&nandaUyresponeible partifiB towards any particular Part D pLan, even if tbe 
patient is in a plan which will not oov^r modt of their medicatione and a tiiflfeient 
plan would clcaily be more visitable for the patient based upon the patient's 
prescription drug needs and J&oancial situation, I am limited to providin^^ certain 
infbnnation if asted- CMS's restrictions on providing written materials that 
compare Part D plana have made it extremely difficult for me to oooimunicate 
relevant infomiation atiout the relative merits of Part D plans to patients and their 

responsible parties. 

10. Since tbe Part D program became effecdve. I have participated in ovef 

forty (40) "family jnghlf events at varknia nursing homes designed to appriae 
patient femily membera and other concerned individuala of important information 
regarding the care of their loved onea. At these "fianiily night" events, the most 
common inquiry is: "Which plan is best for my loved one?" Although my research 
and analysis had identified Part D plana that provided far more inclusive 
formularies withont additional financial obHgations to the patients, I was unable to 
highlight or discuss these particnlar plans with the "family night" participants 
because of the restrictions contained in the Part D Marketing Guidelines. Many of 
the "family night" attendees expressed dissatiafaction with not being able to receive 
thifi information. 
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11. Many important difiere Dcee between Part D pl^a are not indicated by 
Uie informatioii oil the Mifdicare.gov plan compariwm website. For example, many 
plans vary widely in their willingnese to grant "pnor authorization" to cover drugs 
for nurBing home patients. Similarly, sowe plans almost never approve medical 
exceptione to provide coverage of non-fiyrmulary drugs. 

12. There x& no reaiietic financial inceutive for a consultant phaimaciit 
flttch as myself to encourage a patient or his/her financially 'responsible party to 
enroU ia a particiilar Part D prescription drug plan- There are negligible 

I- 

differettcsee in the ingredient charges and dispensmg fees (the oompeneation my 
employer, the phfu^macy, receiver from a Part D plan for dierpejasing a particialar 
preecriptioB drug) payable by the difiere at Part D plans with which my pharmaqy 
has contiracted. My pharmacy contracted with all Part D plans Ux each area where 

it provides services, 

Ifl. The only real financial intertst wMch the pharmacy haa in gelectioE of 
Part D plane ia finding the plan that will cover the patient's medications, rather 
than impofliof that cost on the patient- or, if the patient cannot pay, aa is true for 
300tDst dual -eligible s J iipon the patient*a imreing hgrne or the pharmacy- Sin<^ the 
trajisition period requiring plans to provide coverage for non- formula^ druga ended 
on Maxch 31, 20O6, 1 have written off apprarimately $S,000 * $10,000 in aooouBt© 



reneivable arising from claims for Part D drugs which the Part D plane did not 
cover. Generally, these dmgs would have been covered had the patient been in a 
more emtable Part D plan - that ia, I see the hnllc of the denial£ coming from 
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oertaiQ plans, la dealing with many of thefte paticnta' family members and 
fespoiiBible partiee, most expiess great fruitration that providera, including myself 
and the prescribing physidan, are not perniitted to appropriately advise them ae to 
which Part D plajis cover the necessajf>- drugs in their formulariee or are likely to be 
taoie williag to grant medical exceptions ae ttey ariee. 



Under penalty of perjury, I state that I have read tJte foregoing declaration 
consisting of thirteen (13) numbered paragraphs, and the etatements herein are 
true and correct to the best of my kno^vledge, infinrmatioa and belief. 




Ross V¥. Biiddey 
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